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FILED

IN THE UNITED STATES DISTRICT CKURT

FOR THE SOUTHERN DISTRICT OF WESTVIRGINIA
AT CHARLESTON MAY 2 2 2003
THOMAS WILLTIAM BROWNING,
SAMUEL L KAY, CLERK
Plaintiff t). 8. District & Bankruptcy Courts
aintift, Southern District of West Virgic-:
V. Civil Action No. 2:00-0619

Honorable Charles H. Haden, II.

STEVE HARPER, MDENT POLICE OFFICER,
M.K. CRUICKSHANK, SENIOR TROOPER,

Defendants.

DEFENDANT STEVE HARPER’S RESPONSE TO PLAINTIFE'S CONSOLIDATED
MOTION AND MEMORANDUM TO MOTION TO EXCLUDE SAMUEL,
FAULKNER'S TESTIMONY

COMES NOW the defendant, Steve Harper, by and through undersigned counsel, and
submits this Response to Plaintiff’s Consolidated Motion and Memorandum To Motion To

Exclude Samuel Faulkner’s Testimony.

Samuel Faulkner’s Expert Opinion will assist the trier of fact and complics with the
requirements of Rule 702 of the Federal Rules of Civil Procedure.

Plaintiff asserts in his Motion that Samuel Faulkner’s testimony should be excluded from
trial bocause he allegedly only considered the police officer’s version of the facts and ignores the
Plaintiff’s account of the incident in forming his opinion. Therefore, the Plaintiff contends, Mr.
Faulkner ultimately reaches the conclusion that the police officers acted reasonably.

However, at his deposition, Mr. Faulkner specifically addressed the Plaintiff’s version of
the facts. At the deposition of Mr. Faulkner, the [ollowing exchange took place:

Q (Ms. Kirk): Now, in this case, you probably understand that the
plaintifl is claiming that Steve Harper slammed his head into the

ground ten or twelve times, Now, if that had occurred, as the
plaintilf contended, what would your upinions be on that fact?
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A (Mr. Faulkner): That would have not been reasonable force and
it wouldn’t have been following guidelines.

Q: (Ms, Kirk): And, likewise, if the State Police trooper had come

over and stomped him in the head in the range of seven times,

you're not here today contending that that would have been

appropriate?

A: (Mr. Faulkner): No, ma’am, it would not be.
See Deposition of Samuel D. Faulkner, pg. 15-16. (The deposition of Mr. Faulkner is attached
hereto. The deposition of Mr. Faulkner was noliced by this Defendant and taken for the use at
trial).  Mr. Faulkner was then asked to assume for purposes of his opinions if the events
occurred as contended by the law enforcement officers, was the use of force employed
reasonable. (deposition of Faulkner pp. 18-19).

‘Thus, the Plaintiff's contention that Mr. Faulkner has simply ignored the Plaintiff’s
version of the facts in forming his opinions is simply not correct. Mr. Faulkner was specifically
asked at his deposition to render his opinion based upon the Plaintiff’s version of the facts. He
was then asked (o render an opinion on whether the use of force was reasonable if he assumed
that the scenario provided by the law enforcement officers was true.

Additionally, Mr. Faulkner’s opinions will be helpful to the trier of fact. In this case, the
trier of [act must evaluate the facts under a standard of “objective rcasonableness.”  Although

this standard may be comprehensible to even a lay person, any “objective™ test implies the

existence of conduct. Kopl v. Skyrm, 993 I'.2d 374, 378 (1993). Thus, where the standard of

conduct is not defined by the generic — a reasonable person — but rather the specific — a
rcasonable officer — it is more likely that Rule 702°s line between common and specialized
knowledge has been crossed. Id. Thus, given this more specific standard of conduct in cases

involving the “objective reasonableness™ of police officer, Mr. Faulkner should be permitted to
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render his opinions regarding the conduct of the officers at the time of the subject incident as
such testimony will attempt to “assist the trier ol fact to understand the evidence or to determine
a fact in issue.”

Finally, an opinion is not objectionable simply because it embraces an ultimate issue to
be decided by the trier of fact. Fed.R.Evid. 704(a). However, such an opinion may be excluded
if not helpful to the trier of fact. Kopf, 993 F.2d at 377-78 and Fed.R.Evid. 702. Even if the
Court dctermines that such an opinion would not be helpful to the trier of fact, the inadmissibility
of the expert’s ultimate opinion does not altogether banish him from the stand, because his
specialized knowledge may still assist the trier of fact in other ways. Id. at 378. Thus, if the
Court finds that Mr. Taulkner's opinion as to the ultimate issue 1o be helpful, such evidence is
admissible under Rules 702 and 704,

WHEREFORE, for the reasons outlined above, Defendant Steve Harper respectfully
requests this Honorable Court to deny the Plaintitf's Motion to Exclude Samuel Faulkner’s

Testimony.

STEVE ITARPER
By Cgunsel

THERESA M. KIRK, WVSB #6619

PULLIN, FOWLLR & FLANAGAN, PLLC
1000 BANK ONL CENTER

707 VIRGINIA STREET, EAST
CHARLESTON, WV 25301

(304) 344-0100
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VIDEC 'ENTIAHY DEPOSITION OF 5

IN THE UNITED STATES DISTRICT COURT

FOR THE SQUTHERN DISTRICT OF WEST VIRGINIA

AT CHARLESTON

THOMAS WILLIAM BROWNING,
- Plalntiff,

V. Civil Action No. 2:00-0619

KANAWHA COUNTY SHERIFF'S DEFARTMENT,
STEVE HARPER, MDENT PQLICE QFFICER,
M.K. CRUICKSHANK, SENICR TROOPER,
D.G. PAINTER, RESQURCES QFFICER,
WEST VIRGINIA STATE POLICE,

Defendants.

The video evidentiary deposition of
SAMUEL D. FAULKNER was taken under the Federal
Rules of Clvil Procedure in the abave-entitled action
before David W, Sisson, a Cenlfled Court Reporter
and Natary Public within and for the State of West
Virginia, on the 20th day of May 2003, commenging
at 1:00 p.m., at the law offices af Pullin, Fowier
& Flanagan, PLLG, Bank One Center, Suite 1000,
Charlaston, West Virginia, pursuant to notice,
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AMUEL D. FAU R - MAY 20TH, 2003

— PAGE 3
3
I NDEX
Defendant's Witness Direct Gross
Samuel D, Faulkner 5 a2
(Foster)

EXHIBITS

Faulkner Depasition Exhibits: Marked

No. 1, Mr. Faulkner's resume,
with attachments oA
MNo. 2, Mr. Faulkner's report 26

Reporter's Certificate . ... ...... .. 30/21

— PAGE 2

AFPEARANCES: HEATHER D. FOSTER, Esquire
Halliman Law Office

100 Capitol Street, Suite 804
Charlestan, West Virginia 25314

Counsel for Plaintiff

THERESA M. KIRK, Esquire

Pullin, Fowler & Flanagan, PLLC

Bank One Center, Suite 1000

707 Virginia Street, East

Charleston, West Virginla 25301
Counsael for Steve Harper,
Defandant

MICHAEL D. MULLINS, Esquire

Steptoe & Johnson

Seventh Floor, Bank One Center

Past Office Box 1588

Charlestan, West Virginia 25326
Counsel for MK, Gruickshank,
Defendant

ALSO PRESENT: MS. KAREN SMITH, Videa Technician

Do~ dmba k)

— PAGE 4

VIDED TECHMNICIAN: This is a video
depasition of Samuel Faulkner, held in the case of

Thomas Browning v. Kanawha County Sheriff's
Department, et al., Civil Action No. 2:00-0619, held
In the United States District Court far the Southern
District of West Virginia at Charleston. Today's

date is May 20th, 2008. The timeis 1:06 p.m.

My name is Karen Smith, the
videographer, and the caurt reporter is David Sisson
with Mountain Reporting. Now, would counsel pleas:

identify themselves?

M3, KIRK: Theresa Kirk, on behalf of
Steve Harper.

MR. MULLINS: Michael Mullins, on

behalf of Trooper Crulckshank,
MS. FOSTER: Heather Foster, on behaff
of Thomas Willlam Browning.

{Witness sworn.)
WHEREUPON,
‘ SAMUEL D. FAULKNER,
called as a witness in behalf of Defendant Harper

herein, having been first duly sworn to tell the
truth, testified as follows:

MOUNTAIN REPQRTING SERVICE TRUST (304/988-1588)
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Master's Degree from Kent State University in

exercise physiology; and postgraduate work at Wright
State University in adult education.

Q  And then, at some paint, did you
become invelved with law enforcement?

A Yes, ma'am, ! did,
Q  Can you tell us whaen that occurred?
A That would have been, | believe, in

about 1981, '82. | started in taw erforcement in a
program — a state program of supervising adutt

felons, and while | was doing that | took my basic
peace officer tralning, | was then commissioned

thraugh Partage County Sheriff's Office and did
undercover drug work for them and warrant services,

VIDEQ EVIDENTIARY DEPOSITION OF SAMUEL D. FAULKNER - M OTH, 2003
— PAGE 5 r FAGE 7
Mr. Faulkner - Direct 5 Mr. Faulkner - Direct 7
1 DIRECT EXAMINATION 1 Then | went to full-time unifarm
2 BY M3. KIRK; 2 patral at the county hospital. | did that for about
3 Q  Sir, if you will, start off by stating 3 fouryears. {then wert to the City of Kert Police
4  your name for the record? 4 Department, and was there enly for about elght
b A Samuel D. Faulkner, F-a-u-l-k-n-g-r. & moenths before | was hired down at the State Tralning
6 & And before we get inta your 8 Academy. Sincel've been at the State for the jast
7 background, Mr, Faulkner, was it your undérstanding 7 16 years, |'ve been commissioned through Fortage --
& that originally the trial in this matter was 8 through Madison County Sheritf's Office, and | do
9 scheduled to -- or was set to start taday? 9 now acme polles work, at least two days a month, out
10 A Yes, ma'am, 10 at Port of Columbus Airport, where I'll put a
11 Q And, atthat time, | contactaed you and 11 wniform an and do police work.
12 asked you to appear at trial; Is that correct? 12 Q  Now, you referred several times to
13 A That's correct. 13 counties and citles. Were these counties and cities
14 Q  And then shortly thereafter the Court 14 in Ohio?
15 moved the trial, and [ then contacted you again and 15 A Yes, ma'am, they wera.
16 Iet you know the news; is that correct? 16 Q  And can you explain, again, whare you
17 A Yes, ma'am, 17 are presently employed?
18 Q  And, at that time, you informed me 18 A lam presently employed at the Ohio
12 that you were going to be out of town? 19 Peace Officer Training Acadermny. That's a section of
20 A That's correct, 20  the Ohio Attemey General's Office.
21 Q  And can you please tell us whers 21 Q  Whatis your position there?
22 you're going to be for the reat of the week? 22 A I'ma law erfarcement training
23 A I'll be in Maasachusetts. 23 speciallst.
r. PAGE 6 — PAGE &
Mr. Faulkner - Direct & Mr. Faulkner - Direct 8
@ Now, can you please tell us - tell us 1 Q  And how lang have you been in that
where you're from? 2 posltion?
A I'mfrom Chig, 3 A About 18 years now.
Q  And what Is your business address? 4 Q Have you ever had any special training
A 1650 State Route 56, London, Ohio. & Inuse of force?
& Andi'dlikeforyoutotell us a G A Yes, ma'am, | have,
little bit about your educational background. 7 Q@ Can you tell us about that?
A Undergrad Degree was from Hiram 8 A | have conducted a series of actual
Collegs in heaith, physical education and biology; 9 national research projects trying to help law

10 enforeement and the court system clvilians

12 guidelines or standards that would be cansidered

14 surveys through the law enforcement tefevision

17 projact with the U3, Justice Department, National
18  Institute of Justice. ‘

19 Q  Altright, And you, vaurself, have

20 received training as well on the use of farce?

21 A Yes, ma'am.

22 Q  Can you just briefly surmmarize that?
23 A That would have been just numerous

MOUNTAIN REPORTING SERVICE TRUST (304/988-1588)

11 understand the force topic and develop some kind of

13 appropriate for the use of force: and have done same

15 network, through the AFSCME Corrections United Union
16 out of Washington, and actually have done a research
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VIDEC ENTIARY DEPOSITION OF SAMUEL D. FAU
PAGE 9 SHEET 2

R - MAY 20TH, 2003

o — PAGE 11
Mr. Faulkner - Direct g Mr. Faulkner - Direct 11
1 seminars attended on the force taple. 1 expert on the use of force by law enforgement
2 Q Do you teach any classes on the use of 2 officers.
3 farce In West Virginia? 3 MS. FOSTER: Therg's no objection.
4 A Yes ma'am, | da. 4 MR, MULLINS: Na abjection,
5 Q Canyou explain? & BY ME. KIRK:
6 A I've actually bean down to the West & Q  5ir, in preparing for your testimony
7 Virginla State Police Academy and trained their 7 today and in preparing to formulate opinions in this
8 trainers in subject control and force issues. The B case, what all have you reviewsd?
9 trainers for the last -- well, | think ever since 9 A | have reviewed the complaint and the
10  |'va been at the Academy, for the last about 15 10 attached affidavits, pletures taken of Mr. Browning
11 years, have baen coming up to the Ohio Peace Officer 11 after the incident, photographs of the arrest scene,
12 Training Academy to take training in force issues Lp 12 transcripts from the preliminary hearing, the
13 there; anything from sublject control, to use of 1% transcribed deposition of Mr. Browning, Sergeant
14 faree, to baton, aerpsol agents, and 've been to 14 Harper's mation far summary judgement, a July 16th,
15  West Virginia 2 number of times to do lawmen 16 1998 State Police report signed by Trooper
16 seminars on force topics. 16 Crulckshank, a July 16th, 1998 staterment by
17 Q And have you ever written any articles 17 Conservation Officer Painter, the medical findings
18  onthe uze of fores? 18 by Dr. Sopher, and a personal meeting and interview
19 A Yes, ma'am, | have. 19  with Sergeant Harper.
20 ) And are those articles -- we have your 20 Q Based upon what you've reviewsd in
21 resume in front of us today. Are those articies 21 this case, what is your general understanding of
22 included in your resume? 22  what accurred on the day in guestion which led to
23 A Yes, ma'am, they are, 23 the arrest of Mr. Browning?
- PAGE 10 — PAGE 12
Mr. Faulkner - Direct 10 Mr. Faulkner - Direct 12
1 Q Canyou give us some examples of some 1 A Following a controlled buy situation
2 artlcles you have written? 2 with a confidentlal informant, the Kanawha County
3 A ltwould have been articles on force 3  Sheriff's Office attempted to stop Mr. Browning, he
4 in Law and Order, Street Survival, Tactical Edge, 4 did not stop. A high speed pursuit followed from
5 Police Magazine, FBI Journal, 5 that. It went on quite some time; fora
& Q Have you wrltten any books on the use 6 considerable distance; speeds in excess of 100 miles
7 offoree? 7 per hour, at one point through a construction area
8 A Yes, maam, | have. 8 where Mr. Browning was going off and an the standa
9 @ And what is the titie of the boak? 9 roadway.
10 A Use of Forca, Decislon Making and 10 The passenger of the truck at ane
11 Legal Precedence. 11 point was throwing tires and wheels out of the back
12 Q Have you testified in other courts on 12 ofthe truck. They went off of the roadway at one
13 the use of force? , 1% paint, and | believe a Trooper O'Bryan sald the
14 A Yes, ma'am, | have. 14 truck almost rammed him. Trying to then terminate
15 Q  And have you been qualified as an 15 the pursuit, he got along side the passenger side af
16 expert an the use of force in other courts? 16 the vehicle, being cautious not to be rammed, and
17 A Yes, ma'am, | have, 17 shot out the front passenger tire.
18 Q Where have same of those cours been 18 Then was able to get ahead of the car
19 where you've been guallfied? 19 and slow -- ahead of the truck and slow its
20 A All the way from California to New 20 progress, trylng to bring it to a stop.
21 York and most points in batwaen, 21 Q Okay, if we could stop there then.
22 MS. KIRK: All right, Atthls time, | 22 Now, after the — is it your understanding that Mr.
23 would like to move to quallfy Sam Faulkner as an

23  Browning's vehicle eventually then did come to a

MOUNTAIN REPORTING SERVICE TRUST (304/988-1588)
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— PAGE 13 — PAGE 15
Mr. Faulkner - Direct 132 Mr. Faulkner - Direct 15
1 stop? 1 Q And why was It appropriate?
2 A Yes, ma'am, 2 A High speed pursuit is always a
3 @  Okay. And after the vehicles came to 3 dangerous topic, both to the officers involved, the
4 a stop, what is your understanding of what the law 4 people in the car fleeing, and anyone in the general
5 enforcement officers are contending occurred fram 5 public that they may come In contast with, 56 this
& thetime that the stop occurrad until Mr. Browning € is always a concern, pursuits, and you try to stop
7 was brought out? 7 them, really, as quickly and as safely as we can.
8 A The staternents of the officers; as 8 When they were able to stop the car,
9 they were trying to slow Mr. Browning, he actually 9 the officer said the engine was still revving as if
10 struck the eruiser in frant, Two other crulsers 10 Mr. Brownling was, again, going to attempt to flee,
11 tried to position themselves 1o block his exit. He 11 and this would have been a primary concern of the
12  putthe truck in reverse and rammed through the 12 offlcers and troopers at that time to make sure that
13 crulsers Intha rear, The englne was still running. 13 it did not go mablle again.
14  The officars felt Mr. Brownlng was going to attempt 14 @ Allright. Se you believe it was
15 o flee again, so they got out of the cruisers and 15 appropriate for them to bring Mr. Browning out of
16 extracted him and the passenger from the truck, 16 thatvehlcle?
17 Q Okay. And whatis your understanding 17 A Absolutely.
18 of the events surrounding the actual extraction? 18 Q2 And are your opinicns based upon your
19 A | believe the State troopers went to 19 training in law enforcement experlence?
20 the passenger side, broke the window, opened the 20 A Yes, ma'am.
21 daor, and then removed the passenger from the 21 2 Now, in this case, you probably
22 vyehicle and placed him on the ground and stabilized 22 understand that the plaintif is claiming that Steve
23  him to handeuff him. ‘ 23 Harper slammed his head it the ground tan or
wme PAGE 14 wam PAGE 16
Mr. Faulkner - Direct 14 Mr. Faulkner - Direct 16
1 An officer went to the -- & detective 1 twelve times,
2 waent to the driver's side and was going ta try ta, | 2 Now, if that had occurred, as the
3 believe, extract Mr. Browning fram the window, and 3 plaintiff contended, what would your opinions be on
4  Mr. Browning had put his hands between his legs. 4 thatfact?
5 The officer feit he may be going for a weapon, so he 5 A That would have not been reasonable
6 backed out of the car, alerted other officers, who & force and it wouldn't have been following training
7 then drew their firearms, 7 guidelines.
8 When they could again see Mr. B @  And, Hkewlze, If the State Palice
9 Browning's hands and see there was not -- that he & trooper had come over and stomped him in the head in
10 was not armed, the detective went around to -- 10 the range of seven times, you're not here taday
11 Detective Menderson went around to the passenger 11 contending that that would have been appropriate?
12  slde and then grabbed Mr. Browning's arm and removed 12 A No, ma'am, it would not be,
13 him from the passenger side of the car. 13 @ Now, what is your understanding of
14 1 Okay. Assuming that the everts 14 what occurrad after Mr. Browning was extracted from
15 occurred In regards to extracting Mr, Browning from 15 the vehicle until the time that he was handaouffed?
16 the vehicle as contended by the law enfarcement 16 A Any of the officers on the scens, and
17 officers, do you have any oplnlon regarding whether 17 we had city, state, federal, they all say that Mr.
18 the officers acted apprapriately In extracting Mr. 18 Browning was combative and was struggling when he
19  Browning from the vehicle? 19 was taken out of the vehlcle.
20 A Yes, ma'am, | do. 20 He was placed face down in the prone
21 Q  And what is your opinion? 21 pasition, which is exactly how we train the officers
22 A Itwas appropriate and in line with 22 to place people.
23 thelr training guidetines. 23 G Why do you place them In a prone

MOUNTAIN REPORTING SERVICE TRUST (304/988-1588)
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VIDEGQ ENTIARY DEPOSITION OF SAMUEL D, FAU R - MAY 20TH, 2003

- — PAGE 17 SHEET 3 — PAGE 19
Mr. Faulkner - Diract 17 Mr. Faulkner - Diract 18
1 position? 1 oepinion?
2 A Thilz is done nationally in law 2 A Hewas - sergeant told ma he took
2 enforcement, all the way up even in hospitals would 3 what he belleves was the left arm of Mr, Browning --
4 dothis. When we bring themn aut in & situation like 4 someane was struggling on the ather side to control
E that (a) they're not searched, so0 wa don't know if £ that hand, =o he placed the handcuff on the hand
& the person is patentially armed or not. This was € that Sergeant had contral of, and then reached over
7 from a drug situation, and law enforcement is 7 and handcuffed the ather side.
& trained where there is drugs, thare is very often 8 @ And is that consistent with how
9 weapons, and it broadecast to the officers by the FEI 9 officers are trained?
10 agent that Mr. Browning was known to be armed. 10 A Yes, ma'am.
11 S0 this would be a major concern. We 11 Q  Apd [ that a nationwlde standard?
12 would want to get them in a prone position, We 12 A Yes, maam.
13 would want to get the hands secured as quickly as we 13 Q Have you had the opportunity to review
14 ean, and the prone position allows the subject the 14 pletures of Mr. Browning's face that were taken
16 |east opportunity to attempt to assault an officer, 15 shortly after his arrest?
16 and it Is also one of the safest positlons to puta 16 A Yes, ma'am, | have,
17 personin, and that's why it Is done. 17 Q1 And you agree that thase pictures show
18 Q0 8o you have no criticisms of the fact 18 that there was some sort of injury to his face?
18  that he was putin the prone position. 19 A Yes, ma'am, thera was.
20 A No, ma'am. That's exactly what we 20 @ I'm pot azking you to render an
21 traln them to do. 21 opinlon regarding the natura and extent of those
22 Q Al right. And then what |s yaur 22 in|urles; do you understand?
23 understanding of rolg that Steve Harper played in 23 A Yes, maam,
— PAGE 18 —— PAGE 20
Mr. Faulkner - Direct 18 Mr. Faulkner - Direct 20
1 apprehending this individual? 1 & Okay. But based upon the fact that
2 A As | said, Detective Henderson was 2 there was what we'll call an injury to the face, did
3  originally taking him out and he Injured his ankle, 3 that affect any of your opinions that you've
4 =0 he had to back out to take care of his ankle, 4 expressed today?
5 and, at that point, Sergeant Hendersan saw - 5 A No, ma'am, it doesn't.
6 Sergeant Harper saw that there were a number of 6 Q Okay. And why does it not?
7 officers that had weapons drawn in covering Mr, 7 A A number of years ago I'd actually
8 Browning. 8 written an antlcle for The FBI Journal, "No Magic
9 He did not see any weapons at that 9 Bullet" We are dealing with individuals on a
10 time In Mr. Browning's hands -- so he had handecuffs 10 playing field where we have grass or astroturf and
11 with him, Anaother weapon brought to bear against 11 we have helmets and pads on these pecple. We are
12 Mr. Browning would not have helped anymore in that 12  outthere in conerete and metal and cars going by us
13 shuation, 50 he moved into be the contral ar the 13 and environmental conditions, and it's just — it's
14 cuffing officer. 14 |ust comman sense and well known If yau're golng tc
15 O  Allright. Now, assuming that the 15 fight on the highway, you're going to get saratched
16 handeuffing occurred as stated by Steve Harper and 16 up. | mean, that's going to be the officers, that's
17 the ather law enforcement officers, do you have any 17 golng ta be the perpetrators.,
18 opinion regarding whether the actions of Sergeant 18 We try to have all of these tools or
19 Harper were appropriate? 19 technigues that dom't cause injuries, but in the
20 A Yes, ma'am, | do, 20 arena we're dealing with, injuries are comman.
21 Q And can you tell us those opinions? 21 Q What is your understanding of the type
22 A They were completely appropriate, 22  of surface that Mr. Browning was on?
23 @  And what is the baslz for that 23 A 1twas an asphalt roadway,

MOUNTAIN REPCRTING SERVICE TRUST (304/988-1588)



Case 2:00-cv-00619 Document 132 Filed 05/22/03 Page 9 of 13 PagelD #: 834

VIDEC EVIDENTIA EPOSITION OF SAMUEL D. FAULKNER - M TH, 2003
— PAGE 21 — PAGE 23
Mr. Faulkner - Direct 21 Mr. Faulkner - Cross 23
1 Q Basad upon your knowledge, background, 1 or have you reviewed any ather documents other than
2 tralning and expertize on the use of foree, the 2 those two that I've just mentioned?
3 opinions that you've expressed today, do you hold 3 A No,ma'am,! haven't.
4 those opinlons to a reasonable dagree of certainty? 4 @ Have you spoken with the plaintiff
5 A Yes ma'am, | do. 5 regarding hls version of events?
5 MS. KIRK: | have nothing -- well, & A No, ma'am, | haven't.
7 actually, sir, | do want to hack up. | wantto hand 7 Q Inyour report and in your resume, It
£ you what's been marked as Exhibit No. 1. If you g references that you have testified in 190 -- or over
9 would, take a look at that. 9 190 cases as an expert withess,
10 THE WITNESS; Yes, ma'am. This would 10 Have you ever testified against a
11 bemy resume and a list of the cases that I've 11 police officer on behalf of a civilian plaintiff?
12 tastified in, and a couple of pages of the continuum 12 A Notlina civil - in a erminal; not
13 that| authored. 13 inacwil
14 BY MS, KIRK: 14 Q Have you ever been excluded by a Court
15 Q  Allright. So this Is the resume and 15 as an expert in excessive use of force?
16 the documents that you provided ta us; is that 16 A Onetime in Dayton by a magistrate.
17  correct? 17 @ How much are you being paid to testify
18 A Yes, ma'am. 18 Inthis case?
19 MS. KIRK: At this time, | wauld like 19 A %150 an haur.
20 to move into evidence Exhiblt No. 1. |s there any 20 @ How much time have you spent on this
21 objection? 21 casa?
22 MS. FOSTER: No objectlaon. 22 A I would say 20, 24 hours; |ust a very
23 (WHEREUPON, Mr. Faulkner's 23 rough guess,
s PAGE 22 . PAGE 24
Mr. Faulkner - Croas a2 Mr. Faulkner - Cross 24
1 resume, with attachments, was 1 G What will your costs be through trial
2 marked for identification as 2 ofthis case? Let me break that down; up to this
3 Faulkner Deposition Exhibit No. 3 point and througt trial,
4 1 and Is heretp attached.) 4 A | can't really remember what the
5 ME. KIRK: Sie, at this time, | have 5 original was review and the making of the opinion
& nothing further far you, & papet in March. | really don't remember what was
7 MR, MULLINS: | have no questions of 7 hilled in there. Farthis, | would say four hours
8 Mr. Faulkner, g preparation time. | left at 520 this morning to
9 MS. FOSTER: Mr. Faulkner, | 9 drive dawn, and whenever we'rg done hare, anothar
10 previously identified mysel, ! am Heather Foster, 10 three-and-a-half to four hours to get home.
11 and I'm appainted to represent Thomas Wifllam 11 G How much do you get paid or make per
12 Browning, the plaintiff in this matter, I'm going 12  year for testifying in taver of police officers?
13 to ask you & few questions regarding the report that 13 A Well, in terms of testitying, the
14 you prepared, 14  seminars | give, the classroom instruction and
1B CROSS-EXAMINATION 15  whatnot, probably around $50,000.
16 BY M5. FOSTER: 16 Q Have you ever found excessive use of
17 £ |nyour report, you reference several 17 forceina case?
18 documents that you have reviewed in preparing your 18 A Yes, ma'am,
19 repor. You stated that you've also, | guess 18 @ Did you testify in that case?
20 subsequent 1o the preparation of the report, spoken 20 A Yes, maam.
21 with Detactive Harper and alsa reviewed the medical 21 Q Has there been more than one time?
22  findings of Sopher. 22 A Yes, maam.
23 Have you spoken ta anyone additional 23 @ Did you testify In all of the cases
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:
Mr. Faulkner - Cross 25 Mr. Faulkner - Cross ar
1t you found excessive use of foree in? 1 Q  And | belleve you've already stated
2 A A number of cases they will call, they 2 that. | would just like that reiterated. You offer
3 will glve me a fact pattern; | will giva them my 3 anoplnlon comparing plaintiff's Injuties In the
4 opinian, and than they just say they wouldn't want 4 medical reports to the officers’ varsions of tha
5 to useme. 5 facts. Are you, indeed, a madlcal doctor?
g Q Have you evar been presented with a 6 A No, ma'am.
7 fact pattern that you, yourself, refrained from 7 0 Are you certified to offer forensic or
8 testifying In;, you were asked to give an opinion and 8 pathologic -- pathologic evaluations?
9 then declined to testify? 9 A No, ma'am.
10 A Dh, yes, ma'am. 10 @ Have you studied the Medical/Legal
11 Q Was that on behalf of police officers? 11 Investlgation of Death by Spitz and Flaher?
12 A Yes, ma'am. 12 A No, ma’am.
13 Q  Inyour report, you referance facts 13 Q | previously referred you to
14 presented by the officers, and reference those facts 14 Deposition Exhibit 2, Paragraphs 2 through 4. Would
15 as if they are facts and not mere claims by the 15 you agree that you reference the offlcers’ testimony
16 police officers for the basis of your opinlon, 16 as fact as opposed to claims that the officers are
17 I Deposition Exhibit 1, pages 6 to 17  making?
18 10, is where you reference the officers’ claims as 18 A | viewed them in light of all the
19 fact. On page 10 - 19 informatlan that | was glven,
20 M3, KIRK: Let me just note that we 20 @ Inyour report, are you discounting
21 went ahead and attached the resume as Exhibit 1, but 21 Mr. Browning's version of events in lieu of the
22 we didn't attach the report. 22 police officers’' versions when you referance those
23 ME, FOSTER: Ckay. Can we intraduce 23 astatements of the offlcers as fact and Mr.
— FAGE 26 — PAGE 28
Mr. Faulkner - Cross 26 Mr. Faulikner - Cross . 28
1 the report as Exhibit 27 1 Browning’s statement as a mere claim?
2 MS. KiRK: Yes, that's fine. 2 A lTwouldn't say | discounted therm, |
3 M3S. FOSTER: I'm sarry. | thought it 3 Iooked at them in terms of all the information that
4 was all together. Wa're now introducing the report 4 |was given, and | found Mr. Browning's event io be
5 as Exhibit 2 into the record, 5 highly unbelievable.
B (WHEREUPON, Mr. Faulkner's 6 Q0  Inyour report you have referenced a
7 repart was marked for 7 continuum theory, and | believe you have attached it
B identification as Faulkner 8 as an exhibit to your repart.
a Deposition Exhibit 2 and is 9 A Yes, ma'am.
10 herete attached.) 10 Q Did | correctly reference ltas a
11 BY MS. FOSTER: 11 continuum theory?
12 Q | will now reference Exhibit 2, pages 12 A Yes, ma'am.
13 61to 10. As the hasls -- this |s hedginning of the 13 Q Isthis a theory that you developed
14 basls for your opinion. Paragraphs 2, 3, to the top 14 from study that you conducted?
15 of page 10, if you will refer ta that, you state 15 A A series of studies, yes, ma'am.
16 that .- and it's referencing the officers as mete 16 @  And these studies involved only
17 fact, and it's a narrative as if it is fact, You 17 officers as subjects; is that correct?
18 then go on to state Mr. Browning claims that the 18 A The pictorial representation, that
19 officers made as if they are not fact. 19 would be fram the officers’ responses. I've also
20 If the facts were as plaintiff 20 surveyed probably 4000 or 5000 civilians 1o find
21 presented them, would that be viclation of the 21  their belief system, and also 34 states worth of
22 reasonable use of force? 22 corrections offlcers.
23 A Yes, ma'am. 23 MS. FOSTER: | have no further
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questions,
ME. KIRK; | have nothing further.

1
2
3 MA. MULLINS: | have no questions,
4 VIDED TECHNICIAN: This concludes the
5 video deposition, The time Is 1:28 p.m,

6 (WHEREUPON, the deposition

7

was concluded at 1;28 p.m.}
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VIDEQ E IDENTI%Y DEPOQSITION OF SAMUEL D. FAULK| EH%EOTH, 2003

chl

cannected by biood ar marriage with any of the
parties to this action, am not a relative or
employee or attornay or counsel of any of the
partles, nor am | a relative or employee of such
attorney or counsal or financially Interested in the
actlon or interested directly or indirectly in the
matter in controversy,

GGiven under my hand and official seal
this 20th day of May 2003.

Certifled Court Reporter
Natary Public

My Commission explres June 28, 2009,
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IN THE UNITER STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
AT CHARLESTON

STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, 1o wit:

I, David W, Sissan, a Certified Court
Reporter and Notary Public within and for the county
and state aforezaid, duly Commissioned and
qualified, do hereby certify that the foregoing
video avidentiary deposition af SAMUEL D, FAULKNER
was taken by and before me at the time and place and
for the purpase specified in the caption hereof, the
said witness having been first duly sworn by me to
testify the whole truth and nething but the truth
conceming the matter in controversy.

| da furthar certlfy that the said
depositlan was transcribed under my direction and
supervision; that tha examination, reading and
sighing of said deposition ware waived by the
witness, and that this deposlitlon is a true record
of the testimeny given by the witness,

| do further certify that | am not
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTIIERN DISTRICT OF WEST VIRGINIA
AT CHARLESTON

THOMAS WILLIAM BROWNING,
Plaintift,

V. Civil Action No. 2:00-0619
HONORARBI.E CHARLES H. HADEN, II.

KANAWHA COUNTY SIIERIFF’S DEPARTMENT,
STEVE HARPER, MDENT POLICE OFFICER,
M.K. CRUICKSHANEK, SENIOR TROOPER,

D.G. PAINTER, RESOURCES OFFICER,

WEST VIRGINIA 5TATE POLICE,

Defendants,

CERTIFICATE OF SERVICE

The undersigned Counsel for Defendant, Sergeant Steve Harper, does hereby
certify that a true copy of the foregoing “DEFENDANT STEVE HARPER'S
RESPONSE TO  PLAINTIFF'S CONSOLIDATED MOTION  AND
MEMORANDUM TO MOTION TO EXCLUDE SAMUEL FAULKNER’S

TESTIMONY” was served upon the Pro Se Plaintif{ and Counsel

Thomas William Browning Jeflrey K. Phillips
South Central Regional Jail Michael D. Mullins
1001 Centre Way STEPLIOE & JOHNSON
Charleston, WV 25309 707 Virginia Street, East
PRO SE PLAINTIFF P.0. Box 1588

Charleston, West Virginia 25326-1588
COUNSEL FOR DEFENDANTS,
M.K. CRUICKSHANK, SENIOR

TROOPER,
D.G. PAINTER, RESOURCES
OFFICER,
WEST VIRGINIA STATE POLICE
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by placing the samc in an envelope, propetly addressed with postage fully paid and

depositing the same 1n the U.S. Mail, on this _2_:1 _day of May, 2003.

l.om

THERESA M. KIRK, WVSB # 6619

PULLIN, FOWLER & FLANAGAN, PI.LC
Bank One Center, Suite 1000

707 Virgima Strect, Last

Charleston, West Virginia 25301-2726
(304) 344-0100




